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Dear Mr. Thomas: 
 

This responds to your Freedom of Information Act (FOIA) appeal of the FOIA Officer’s 
decision concerning your February 27, 2025 FOIA request for “communications between SEC 
and State Street regarding XRT ETF (0001064642) about GME (GameStop).”  You asked that 
your request be processed on an expedited basis and that you be granted a fee waiver for the 
processing of the request.  By letter dated February 28, 2025, the FOIA Officer determined that 
your FOIA request will be processed under the SEC’s normal guidelines because you did not 
demonstrate a “compelling need” to obtain the requested records on an expedited basis.  The 
FOIA Officer also placed you in the “Commercial Use” fee category, and denied your request for 
a fee waiver. 
 

On March 17, 2025, you filed this appeal challenging “the denial of expedited processing, 
the denial of [your] fee waiver request, and [your] classification as a ‘Commercial Use’ 
requester.”  I have considered your appeal, and it is granted in part.   
 
 Expedited Processing  
 

A FOIA request may be processed on an expedited basis when the requester demonstrates 
a “compelling need.”1  Compelling need for purposes of expedited processing means: (a) that 
failure to obtain the records expeditiously “could reasonably be expected to pose an imminent 
threat to the life or physical safety of an individual,” or (b) if the requester is “primarily engaged 
in disseminating information, an urgency to inform the public concerning actual or alleged 
Federal Government activity.”2   

 
1 5 U.S.C. § 552(a)(6)(E)(i); 17 C.F.R. § 200.80(d)(7).    
 
2 5 U.S.C. § 552(a)(6)(E)(v); see also, 17 C.F.R. § 200.80(d)(7). 
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You assert in your request that “my company is being irreparably harmed by the abuse of 
the XRT ETF system of creation and redemption of shares for shorting several different 
securities.”  You further state that “[t]his is causing damages and a FIOA (sic) request will allow 
proper filings in court for so we can see costs for those damages.”   

 
In your appeal, you state that your “request concerns … a topic of significant public 

interest due to ongoing market volatility, retail investor participation, and potential regulatory 
oversight.”  You further assert that the “requested records would provide critical insight into 
governmental oversight and decision-making concerning these financial instruments, which 
impact a broad segment of the investing public.”  You also claim that “[g]iven the time-sensitive 
nature of the issue, failure to obtain these records in an expedited manner would hinder the 
public’s ability to engage in informed discussions and regulatory scrutiny.”  Finally, you state 
that you “provided a certified statement affirming the urgency of this request and [your] primary 
engagement in disseminating information to the public.”  You add that your “role in informing 
the public about market transparency, regulatory activity, and financial stability further justifies 
expedited processing.”   
 

Although these assertions could be correct, you provide no evidence (i.e., examples of 
your “role in informing the public about market transparency, regulatory activity, and financial 
stability”) to enable us to verify your assertion as someone “primarily engaged in disseminating 
information.”  Furthermore, both the FOIA and the SEC’s FOIA regulations require an 
individual seeking expedited processing to submit a statement certifying that the reasons for a 
compelling need are “true and correct to the best of such person’s knowledge and belief.”3  
Although you state in your appeal that you “provided a certified statement affirming the urgency 
of this request and [your] primary engagement in disseminating information to the public,” 
neither your request nor your appeal contains a statement making such certification.  We also 
consulted with FOIA Office staff who confirmed that it has not received a separate certified 
statement from you.  Accordingly, I find that you have not demonstrated that you are an 
individual primarily engaged in disseminating information.  

 
Because you have not demonstrated to be “primarily” engaged in disseminating 

information, to establish a compelling need, you must demonstrate that not obtaining the records 
on an expedited basis would pose an imminent threat to the life or physical safety of an 
individual.  In your request, you state that your “company is being irreparably harmed by the 
abuse of the XRT ETF system of creation and redemption of shares for shorting several different 
securities” which is “causing damages.”  Your assertions do not demonstrate how processing 
your FOIA request under the FOIA Office’s normal processing guidelines will prevent an 
imminent threat to the physical safety of you or other individuals.  Therefore, I find that the 
FOIA Officer’s denial of your expedited processing request was proper. 

 

 
3 5 U.S.C. § 552(a)(6)(E)(vi) (“A demonstration of a compelling need by a person making a request for expedited 
processing shall be made by a statement certified by such person to be true and correct to the best of such person’s 
knowledge and belief.”); 17 C.F.R. § 200.80(d)(7)(ii) (“A requester who seeks expedited processing must submit a 
statement, certified to be true and correct to the best of that person’s knowledge and belief, explaining why there is a 
‘compelling need’ for the records.”). 
 



   
 

3 
 

Fee Category 
 

You appeal your “classification as a ‘Commercial Use’ requester.”  You state that you are 
“not seeking this information for commercial exploitation or profit but rather to inform the public 
on matters of regulatory oversight and market integrity.”  You assert that “[t]he SEC’s 
classification is inconsistent with the actual nature of [your] request and the purpose for which 
the information will be used.”  You add that your “role in analyzing and disseminating financial 
regulatory information does not equate to a commercial endeavor.”   

 
The FOIA provides for three categories of requesters: (1) commercial use requesters;4 (2) 

educational institution requesters, noncommercial scientific institution requesters, and 
representatives of the news media;5 and (3) all requesters who do not fall within either of the first 
two categories.6  You make no claim other than you are not seeking the records for commercial 
use or gain.  Further, it’s unclear what you will do with the requested materials other than 
analyze them and information the public in some manner.  In other words, you have not 
demonstrated that you will use “editorial skills to turn the raw materials into a distinct work”7 
that is necessary to meet the requirements of a news media requester; nor do you offer anything 
to reflect that you are an educational or noncommercial scientific institution requester.  Given 
how you intend to use the materials obtained from your FOIA request, I find that you meet the 
requirements of the “Other Use” fee category.  The FOIA Office will be instructed to re-classify 
you as a “Other Use” requester in processing your FOIA request.   

 
Fee Waiver 

 
Because you will be placed in the “Other Use” fee category, you can only be assessed 

search and duplication fees for the processing of your request.8  In general, Other Use requesters 
can be charged search fees if a search requires more than two hours of search time.  However, 
the FOIA restricts agencies from assessing search fees to Other Use requesters if the agency fails 
to comply with the 20-day time limit for complying with a request and no unusual or exceptional 
circumstances exist.9  Because the FOIA Office has not complied with the 20-day time period in 
responding to your FOIA request (by March 27, 2025), you cannot be assessed search fees at this 
juncture.  Further, the FOIA Office does not charge duplication fees since records are typically 

 
4 A “Commercial Use” requester is someone who seeks records for “a use or purpose that furthers the commercial, 
trade, or profit of the requester or the person on whose behalf the request is being made.”  OMB FOIA Fee 
Guidelines, 52 Fed. Reg. 10, 012, 10,017-18 (Mar. 27, 1987). 
 
5 The FOIA defines a “representative of the news media” as “any person or entity that gathers information of 
potential interest to a segment of the public, uses its editorial skills to turn the raw materials into a distinct work, and 
distributes that work to an audience.” 5 U.S.C. § 552(a)(4)(A)(ii). 
 
6 See 5 U.S.C. § 552(a)(4)(A)(ii)(I)-(III). 
 
7 Id. 
 
8 See 5 U.S.C. § 552(a)(4)(A)(ii)(II). 
 
9 See 5 U.S.C. § 552(a)(4)(A)(viii). 
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released electronically.  Therefore, the question of whether you are entitled to a fee waiver is 
moot since there are no chargeable fees for processing your FOIA request.10 

 
* * * 

 
 You have the right to seek judicial review by instituting an action in the United States 
District Court for the District of Columbia or in the district where you reside or have your 
principal place of business.11  Voluntary mediation services as a non-exclusive alternative to 
litigation are also available through the National Archives and Records Administration’s Office 
of Government Information Services (OGIS).  For more information, please visit 
www.archives.gov/ogis or contact OGIS at ogis@nara.gov or 1-877-684-6448.  If you have any 
questions concerning my determination, please contact Mark Tallarico, Senior Counsel, at 202-
551-5132. 
 
      For the Commission 
       by delegated authority, 

       
Melinda Hardy 
Assistant General Counsel for 
  Litigation and Administrative Practice 

 
 

 
 
 

 
10 See, e.g., Long v. Dep’t of Justice, 450 F. Supp. 2d 42, 85 (D.D.C. 2006) (finding moot requester’s challenge to 
agency’s authority to request certain information in order to make fee category determination where no fee 
ultimately was assessed); Hall v. CIA, 437 F.3d 94, 99 (D.C. Cir. 2006) (finding that agency’s release of documents 
without seeking payment mooted plaintiff’s “arguments that the district court’s denial of a fee waiver was 
substantively incorrect”). 
 
11 5 U.S.C. § 552(a)(4)(B).   
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